
. ‘.’ “'

1 elections would “starve out minority groups,” leaving “the

2 Jewish, colored [and] Mexican [no place to] go for aid in his I

3 special problems” “with seven councilmen elected AT—LARGE W

4 mostly originat[ing] from [the wealthy White neighborhood] North

5 of Montana [and] without regard [for] minorities.” Yet, in each

6 instance Defendant chose at—large elections.
7 .

L6
8 y '
9 66. Defendant's current at—large election system has a long

10 history that has its roots in 1946. In 1946, Defendant adopted

11 its current council—manager form of government, and chose an at-

12 large elected city council and school board. The at—large

13 election feature remains in Defendant's city charter. Santa 9

14 Monica Charter § 600 (“The City Council shall consist of seven

15 members elected from the City at large M”), § 900. As Dr.

16 Kousser’s testimony at trial and his report to the Santa Monica

17 Charter Review Committee in 1992 explained, proponents and

18 opponents of the at-large system alike, bluntly recognized that

19 the at—large system would impair minority representation. And,

‘ 20 another ballot measure involving a pure racial issue was on the

E§ 21 ballot at the same time in 1946 — Proposition 11, which sought

z 22 .
:3 to ban racial discrimination in employment. Dr. Kousser’s _
'33:’ 2 3

‘J 24 statistical analysis shows a strong correlation between voting

25 in favor of the at—large charter provision and against the

contemporaneous Proposition 11, further demonstrating the
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1 understanding that at-large elections would prevent minority

2 representation.

3 67. When the Arlington Heights factors are each considered,

4 those non—exhaustive factors militate in favor of finding

I 5 discriminatory intent in the 1946 adoption of the current at

6 large election system. The discriminatory impact of the at—

7 large election system was felt immediately after its adoption in
8

9 1946. Though several ran, no candidates of color were elected A

10 to the Santa Monica City Council in the 1940s, 50s or 60s.

11 Bolden v. City of Mobile (S.D. Ala. 1982) 542 F.Supp. 1070, 1076

12 (relying on the lack of success of Black candidates over several

13 decades to show disparate impact, even without a showing that 7

14 Black voters voted for each of the particular Black candidates

15 going back to 1874.) Moreover, the impact on the minority-

15 concentrated Pico Neighborhood over the past 72 years, discussed

17 above, also demonstrates the discriminatory impact of the at—

18 large election system in this case. Gingles 478 U.S. at 48, n.

19 14 (describing how at-large election systems tend to cause

20 elected officials to “ignore [minority] interests without fear

£1 21 -
$3 of political consequences.”)
;g 22
;3 68. The historical background of the decision in 1946 also
a” 23

v” 24 weighs in favor of a finding of discriminatory intent. At—large

25 elections were known to disadvantage minorities, and that was

understood in Santa Monica in 1946. The non—White population in
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. 1 Santa Monica was growing at a faster rate than the White

2 o ulation — enough that the chief news a er in Santa Monica,P P P P

3 the Evening Outlook, was alarmed by the rate of increase in the

4
non—white population. The fifteen Freeholders, who proposed -

5
only at—large elections to the Santa Monica electorate in 1946,

6
were all White, and all but one lived on the wealthier, Whiter

7

side of Wilshire Boulevard. At—1arge elections were, therefore,
8

in their se1f—interest, and at least three of the Freeholders
9

10 successfully ran for seats on the city council in the years that

followed. ‘
11

12 69. The Santa Monica commissioners had adopted a resolution

13 calling for all Japanese Americans to be deported to Japan

14 rather than being allowed to return to their homes after being

15 interned, Los Angeles County had been marred by the zoot suit

15 riots, and racial tensions were prevalent enough in Santa Monica

17 that a Committee on Interracial Progress was necessary.

18 However, Defendants correctly point out (in their Objections to

19 _ , , ,
Plaintiff's proposed statement of decision) that some members of

20
the Committee on Interracial Progress supported the 1946 Santa

2% Monica charter amendment and that none signed onto

;g 22
$3 advertisements opposing it. Indeed, minority leaders, including
-1:43: 23 , .

one the city's most prominent African Americans, Rev. W.P.
24

2 Carter, endorsed the charter. .
5
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1 70. The Court has weighed the historical evidence, including

2 the endorsement of the charter amendment by some minority

3 leaders, and the Court finds that the evidence of discriminatory

4 intent outweighs the contrary evidence. The Court draws the

l 5 inferences that the creation of the Committee on Interracial

6 Progress was an acknowledgment of racial tension, that those

7 members were aware that the election of minority candidates was
8

9 an issue with the charter amendment, and that the members of the

10 Committee on Interracial Progress were hopeful that the charter

11 amendment (which increased the governing body from three to <

12 seven, among other things) would increase the number of

13 minorities elected to the governing body. The charter amendment

14 was approved and, despite the hopefulness, did not result in the

15 election of minorities for decades. _ '

15 71. At the same time as the 1946 Santa Monica charter amendment

17 was approved, a significant majority of Santa Monica voters

18 voted against Proposition 11, which would have outlawed racial

19 discrimination in employment, and Dr. Kousser’s EI analysis

20 shows a very strong correlation between voting for the charter

E? 21 amendment and against Proposition 11. ‘
;; 22 I V
in 72. The sequence of events leading up to the adoption of the

S163 23 .
24 at—large system in 1946 likewise supports a finding of

25 discriminatory intent. As Dr. Kousser detailed, in 1946, the

Freeholders waffled between giving voters a choice of having
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1 some district elections or just at-large elections, and h

2 ultimately chose to only present an at-large election option

3 despite the recognition that district elections would be better '

4 for minority representation.

5 73. The substantive and procedural departures from the norm

6 also support a finding of discriminatory intent. In 1946, the

7 Freeholders’ reversed course on offering to the voters a hybrid
8 .

9 system (some district, and some at-large, elected council seats) I

10 in the wake of discussion of minority representation, and, after

11 a series of votes the local newspaper called “unexpected,”

12 offered the voters only the option of at-large elections.

13 74. The legislative and administrative history in 1946 is

14 difficult to discern. There appears to have been no report of

15 the Freeholders’ discussions, but the statements by proponents

15 and opponents of the charter amendment demonstrate that all

17 understood that at-large elections would diminish minorities’

18 influence on elections.

’ 19 mg.
20 75. After winning a FVRA case ending at-large elections in

$3 21 Watsonville in 1989, Joaquin Avila (later principally involved

:2 22 in drafting the CVRA) and other attorneys began to file and
s.; 23

‘a 24 threaten to file lawsuits challenging at-large elections

25 throughout California on the grounds that they discriminated

against Latinos. The Santa Monica Citizens United to Reform
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1 Elections (CURE) specifically noted the Watsonville case in

2 urging the Santa Monica City Council to place the issue of

3 substituting district for at—large elections on the ballot, '

4 allowing Santa Monica voters to decide the question. With the

5 issue of at—large elections diluting minority vote receiving -

'6 increased attention in Santa Monica and throughout California,

7 Defendant appointed a 15-member Charter Review Commission to
8

9 study the matter and make recommendations to the City Council.

10 76. As part of their investigation, the Charter Review

11 Commission sought the analysis of Plaintiff's expert, Dr.

12 Kousser, who had just completed his work in garga regarding

13 discriminatory intent in the way Los Angeles County's

14 supervisorial districts had been drawn. Dr. Kousser was asked 7 I

15 whether Santa Monica's at-large election system was adopted or

16 maintained for a discriminatory purpose, and Dr. Kousser

17 concluded that it was, for all of the reasons discussed above.

18 Based on their extensive study and investigations, the near-

lg unanimous Charter Review Commission recommended that Defendant's

20 at—large election system be eliminated. The principal reason

$3 21 f .
3% or that recommendation was that the at—large system prevents
an

3% 22 minorities and the minority—concentrated Pico Neighborhood from

an 23 y
24 having a seat at the table.

25 77. That recommendation went to the City Council in July 1992, 7

and was the subject of a public city council meeting. Excerpts
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1 from the video of that hours—long meeting were played at trial,

2 and provide direct evidence of the intent of the then—members of

3 Defendant's City Council. One speaker after another — members

4 of the Charter Review Commission, the public, an attorney from

5 the Mexican American Legal Defense and Education Fund, and even

6 a former councilmember — urged Defendant's City Council to

7 change its at—large election system. Many of the speakers
8

9 specifically stressed that the at—large system discriminated

10 against Latino voters and/or that courts might rule that they *

11 did in an appropriate case. Though the City Council understood

12 well that the at—large system prevented racial minorities from

13 achieving representation — that point was made by the Charter

14 Review Commission's report and several speakers and was never

15 challenged — the members refused by a 4-3 vote to allow the

16 voters to change the system that had elected them.

17 78. Councilmember Dennis Zane explained his professed

18 reasoning: in a district system, Santa Monica would no longer

19 be able to place a disproportionate share of affordable housing

20 into the minority—concentrated Pico Neighborhood, where, '

21 according to the unrefuted remarks at the July 1992 council
“M

E: :: meeting, the majority of the city's affordable housing was

%W 24 already located, because the Pico Neighborhood district’s~

25 representative would oppose it. Mr. Zane’s comments were candid

and revealing; He specifically phrased the issue as one of
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1 Latino re resentation versus affordable housin : “So ou ainP 9 Y 9

2 the representation but you lose the housing.”” While this

3 professed rationale could be characterized as not demonstrating

4 _ \ , _
that Mr. Zane or his colleagues ‘harbored any ethnic or racial

5 n - u u -

animus toward the . . . Hispanic community,” it nonetheless

6 ,

reflects intentional discrimination—Mr. Zane understood that his

7

action would harm Latinos’ voting power, and he took that action
8 .

to maintain the power of his political group to continue dumping
9

10 affordable housing in the Latino—concentrated neighborhood

11 despite their opposition. Garza, supra, 918 F.2d at 778 (J.

12 Kozinski, concurring) (finding that incumbents preserving their

13 power by drawing.district lines that avoided a higher proportion

14 of Latinos in one district was intentionally discriminatory

15 des ite the lack of an racial animus), cert. denied (1991) 111P Y

15 S.Ct. 681.

17 79. In addition to Mr, Zane’s contemporaneous explanation of

18 his own decisive vote, the Court also considers the

19 . _ . . ,
circumstantial evidence of intent revealed by the Arlington

20 _ _ _
Heights factors. While those non—exhaustive factors do not each

M?W 21 __._____.__.___.._...

E; 22 12 Mr. Zane’s insistence on a tradeoff between Latino representation and

$3 policy goals that he believed would be more likely to be accomplished by an

E0 23 at-large council echoed comments of the Santa Monica Evening Outlook, the

chief sponsor of and spokesman for the charter change to an at-large city

24 council in 1946. “[G]roups such as organized labor and the colored people,”
the newspaper announced, should realize that “The interest of minorities is

always best protected by a system which favors the election of liberal—minded
25 .

persons who are not compelled to play peanut politics. Such liberal—minded
persons, of high caliber, will run for office and be elected if elections are
held at large."
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1 reveal discrimination to the same extent, on balance, they also

2 militate in favor of finding discriminatory intent in this case.

3 The discriminatory impact of the at—large election system was

4 felt immediately after its maintenance in 1992. The first and

5 only Latino elected to the Santa Monica City Council lost his

6 re—election bid in 1994 in an election marred by racial appeals

7 — a notable anomaly in Santa Monica where election records
8

9 establish that incumbents lose very rarely. Bolden V. City of

10 Mobile (S.D. Ala. 1982) 542 F.Supp. 1050, 1076 (relying on the

11 lack of success of Black candidates over several decades to show

12 disparate impact, even without a showing that Black voters voted

13 for each of the particular Black candidates going back to 1874.)

14 Moreover, the impact on the minority—concentrated Pico

15 Neighborhood over the past 72 years, discussed above, also

15 demonstrates the discriminatory impact of the at—large election

17 system in this case, and has continued well past 1992. Gingles,

18 supra, 478 U.S. at 48, n. 14 (describing how at—large election

19 systems tend to cause elected officials to “ignore [minority]

20 interests without fear of political consequences.”)

g 21 80. ‘The historical background of the decision in 1992 also
,m

E: 22 militate in favor of finding a discriminatory intent. At—large .
.5‘ 23

-M 24 elections are well known to disadvantage minorities, and that

25 was well understood in Santa Monica in 1992. In 1992, the non-

White population was sufficiently compact (in the Pico '
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1 Neighborhood) that Dr. Leo Estrada concluded that a council

2 district could be drawn with a combined majority of Latino and

3 African American residents. While the Santa Monica City Council

4 of the late 1980s and early 1990s was sometimes supportive of

5 policies and programs that benefited racial minorities, as

6 pointed out by Defendant's expert, Dr. Lichtman, the members

7 also supported a curfew that Santa Monica's lone Latino council
8 .

9 member described as “institutional racism,” as pointed out by

10 Dr. Kousser, and they understood that district elections would

11 undermine the slate politics that had facilitated the election

12 of many of them.

13 81. The sequence of events leading up to the maintenance of the

14 at—large system in 1992, likewise supports a finding of

15 discriminatory intent. In 1992, the Charter Review Commission,

15 and the CURE group before that, intertwined the issue of

17 district elections with racial justice, and the connection was

18 clear from the video of the July 1992 city council meeting,

19 immediately prior to Defendant's city council voting to prevent

20 Santa Monica voters from adopting district elections. I

112} 2 1

Kg ‘ 82. The substantive and procedural departures from the norm
«M

E: :: also support a finding of discriminatory intent. In 1992, the

Em 24 Charter Review Commission recommended scrapping the at—large

25 election system, principally because of its deleterious effect

on minority representation. While Defendant's City Council
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1 adopted nearly all of the Charter Review Commission's

2 recommendations, it refused to adopt any change to the at—large

3 elections or even submit the issue to the voters.

4 83. Finally, as discussed above, the legislative and I

5 administrative history in 1992, specifically the Charter Review

6 Commission report and the Video of the July 1992 city council

7 meeting, demonstrates a deliberate decision to maintain the
8 .

9 existing at—large election structure because of, and not merely

10 despite, the at—large system's impact on Santa Monica's minority

V 11 population.

12 R-‘5'-£911“

13 84. Having found that Defendant's election system violates the

14 CVRA and the Equal Protection Clause, the Court must implement a

15 remedy to cure those violations. The CVRA specifies that the

16 implementation of appropriate remedies is mandatory.

17 85. “Upon a finding of a violation of Section 14027 and Section

18 14028, the court shall implement appropriate remedies, including

19 the imposition of district—based elections, that are tailored to

20 remedy the violation.” Elec. Code § 14029. The federal courts

21 . . . 1 .:3 22 in FVRA cases have similarly and unequivocally held that once a

3% violation is found, a remedy must be adopted. Williams v.
v3!“ 23

‘V 24 Texarkana, Ark. (8m Cir. 1994) 32 F.3d 1265, 1268 (Once a

25 violation of the FVRA is found, “[i]f [the] appropriate

legislative body does not propose a remedy, the district court
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i 1 must fashion a remedial plan”); Bone Shirt, supra, 387 F.Supp.2d

; 2 at 1038 (same); Reynolds v. Sims (1964) 377 u.s. 533, 585

3 (“[O]nce a State's legislative apportionment scheme has been

4 found to be unconstitutional, it would be the unusual case in

5 which a court would be justified in not taking appropriate

6 action to insure that no further elections are conducted under

7 the invalid plan.”) Likewise, in regards to an Equal Protection

8

9 violation implicating Voting rights, “[t]he Supreme Court has

10 established that official actions motivated by discriminatory

11 intent ‘have no legitimacy at all . . . .’ Thus, the proper -

12 remedy for a legal provision enacted with discriminatory intent

13 is invalidation." McCrory, supra, 831 F.3d at 239 (surveying

14 Supreme Court cases.)

15 86. Once liability is established under the CVRA, the Court has

16 a broad range of remedies from which to choose. § 14029 (“Upon

17 a finding of a violation of Section 14027 and Section 14028, the

18 court shall implement appropriate remedies, including the

19 imposition of district—based elections, that are tailored to

20 remedy the violation.”); Sanchez, supra, 145 Cal.App.4th at 670. .

E? 21 The range of remedies from which the Court may choose is at

E: 22 least as broad as those remedies that have been adopted in FVRA '

'j‘ 23

iv 24 cases. Jauregui, supra, 226 Cal.App.4th at 807 (“Thus, the

25 Legislature intended to expand the protections against vote

dilution provided by the federal Voting Rights Act of 1965. It
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1 would be inconsistent with the evident legislative intent to

2 expand protections against vote dilution to narrowly limit the

3 scope of . . . relief as defendant asserts. Logically, the

4 .
appropriate remedies language in section 14029 extends to . . .

5
orders of the type approved under the federal Voting Rights Act

6 .

of 1965.”) Thus, the range of remedies available to the Court

7

includes not only the imposition of district—based elections per
8

§ 14029, but also, for example, less common at—large remedies9 .

10 imposed in FVRA cases such as cumulative voting, limited voting

' 11 and unstaggered elections. U.S. v. Village of Port Chester

12 (S.D.N.Y. 2010) 704 F.Supp.2d 411 (ordering cumulative voting

13 and unstaggering elections); U.S. v. City of Euclid (N.D. Ohio

14 2008) 580 F.Supp.2d 584 (ordering limited voting). The Court

15 may also order a special election. Neal V. Harris (4”1Cir.

16 1987) 837 F.2d 632, 634 (affirming trial court's order requiring

17 a special election, during the terms of the members elected

18 under the at—large system, rather than awaiting the date of the

19 next regularly scheduled election, when their terms would have

20
expired.); Ketchum V. City Council of Chicago (N.D Ill. 1985)

(Q 21
E3 630 F.Supp. 551, 564-566 (ordering special elections to replace
Kg:-all

% 22
E3 aldermen elected under a system that violated the FVRA); Bell V.
W 23 «

Southwell (5th. Cir. 1967) 376 F.2d 659, 665 (voiding an
24

25 unlawful election, prohibiting the winner of that unlawful

election from taking office, and ordering that a special
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1 election be held promptly); Coalition for Education in District

2 One V. Board of Elections (S.D.N.Y. 1974) 370 F.Supp. 42, 58, -

3 aff'd (2nd Cir. 1974) 495 F.2d 1090; Tucker v. Burford (N.D.

4 Miss. 1985) 603 F.Supp. 276, 279; Arbor Hill Concerned Citizens

5 Neighborhood Ass’n V. County of Albany (2d Cir. 2004) 357 F.3d

6 260, 262-263 (applauding the district court for ordering a

7 special election.) Indeed, courts have even used their remedial
8

9 authority to remove all members of a city council where

10 necessary. Bell V. Southwell (5“‘Cir. 1967) 367 F.2d 659, 665;

11 Williams v. City of Texarkana (W.D. Ark. 1993) 861 F.Supp. 771,

12 aff'd (8m Cir. 1994) 32 F.3d 1265; Hellebust v. Brownback (10%

13 Cir. 1994) 42 F.3d 1331).

14 87.. The broad remedial authority granted to the Court by

15 Section 14029 of the CVRA extends to remedies that are

15 inconsistent with a city charter, Jauregui at 794-804, and even

17 remedies that would otherwise be inconsistent with state laws

18 enacted prior to the CVRA. Ed. at 804-808 (affirming the trial

19 court's injunction, pursuant to section 14029 of the CVRA,

20 prohibiting the City of Ealmdale from certifying its at-large

g 21 election results despite that injunction being inconsistent with

E: 22 Code of Civil Procedure section 526(b)(4) and Civil Code section
£0 23

24 3423(d)). Likewise, because the California Constitution is i

25 supreme over state statutes, any remedy for Defendant's

violation of the Equal Protection Clause is unimpeded by
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1 administrative state statutes. Am. Acad. of Pediatrics v.

2 Lungren (1997) 16 Cal.4th 307 (invalidating a state statute

3 because it impinged upon rights guaranteed by the California .

4 Constitution). Voting rights are the most fundamental in our

5 democratic system; when those rights have been violated, the

6 Court has the obligation to ensure that the remedy is up to the

7 task.
8

9 88. Any remedial plan should fully remedy the violation.

10 Dillard V. Crenshaw Cnty., Ala. (11th Cir. 1987) 831 F.2d 246,

11 250 (“The court should exercise its traditional equitable powers

12 to fashion the relief so that it completely remedies the prior

13 dilution of minority voting strength and fully provides equal

14 opportunity for minority citizens to participate and to elect

15 candidates of their choice. W This Court cannot authorize an

15 element of an election proposal that will not with certitude

17 completely remedy the [] violation.”); Harvell V. Blytheville

18 Sch. Dist. No. 5 (8th Cir. 1997) 126 F.3d 1038, 1040 (affirming

19 trial court's rejection of defendant's plan because it would not '

20 “completely remedy the violation”; LULAC Council No. 4836 V.

g 21 Midland Indep. Sch. Dist. (W.D. Tex. 1986) 648 F.Supp. 596, 609;

E: 22 United States V. Osceola Cnty., Fla. (M.D. Fla. 2006) 474
“ 23

W 24 F.Supp.2d 1254, 1256. The United States Supreme Court has 2

25 explained that the court's duty is to both remedy past harm and

prevent future violations of minority voting rights: “[T]he
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1 court has not merely the power, but the duty, to render a decree

2 which will, so far as possible, eliminate the discriminatory

3 effects of the past as well as bar like discrimination in the

4 future.” Louisiana v. United States (1965) 380 U.S. 145, 154; ,

5 Buchanan V. City of Jackson, Tenn., (W.D. Tenn. 1988) 683 F.

6 Supp. 1537, 1541 (same, rejecting defendant's hybrid at—large

7 remedial plan.)
8

9 89. The remedy for a violation of the Equal Protection Clause

10 should likewise be prompt and complete. Courts have

11 consistently held that intentional racial discrimination is so

12 caustic to our system of government that once intentional

13 discrimination is shown, “the ‘racial discrimination must be

14 eliminated root and branch’” by “a remedy that will fully

15 correct past wrongs.” N. Carolina NAACP v. McCrory (4th Cir. »

16 2016) 831 F.3d 204, 239, quoting Green v. Cty. Sch. Bd. (1968)

_ 17 391 u.s. 430, 437-439, Smith v. Town of Clarkton (4th Cir. 1982)

_ 18 682 F.2d 1055, 1068.)

19 90. It is also imperative that once a violation of voting

. 20 rights is found, remedies be implemented promptly, lest minority

g 21 residents continue to be deprived of their fair representation.

$3 22 Williams v. City of Dallas (N.D. Tex. 1990) 734 F.Supp. 1317
«"°‘ 23

1% 24 (“In no way will this Court tell African—Americans and Hispanics

25 that they must wait any longer for their Voting rights in the

City of Dallas.”) (emphasis in original).
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1 91. Though other remedies, such as cumulative voting, limited

2 voting and ranked choice voting, are possible options in a CVRA

3 action and would improve Latino voting power in Santa Monica,

4 the Court finds that, given the local context in this case —

5 including socioeconomic and electoral patterns, the voting

6 experience of the local population, and the election

7 administration practicalities present here — a district—based
8

9 remedy is preferable. The choice of a district—based remedy is

10 also consistent with the overwhelming majority of CVRA and FVRA

11 cases. .

l2 92. At trial, only one district plan was presented to the Court

13 — Trial Exhibit 261. That plan was developed by David Ely,

14 following the criteria mandated by Section 21620 of the

15 Elections Code, applicable to charter cities. The populations

16 of the proposed districts are all within 10% of one another;

17 areas with similar demographics (e.g. socio—economic status) are

18 grouped together where possible and the historic neighborhoods .

19 of Santa Monica are intact to the extent possible; natural

20 boundaries such as main roads and existing precinct boundaries

E; 21 are used to divide the districts where possible; and neither -
g; 22 ‘
63 race nor the residences of incumbents was a predominant factor
'5 2- 23

g 24 in drawing any of the districts.

25 93. Trial testimony revealed that jurisdictions that have

switched from at-large elections to district elections as a
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1 result of CVRA cases have experienced a pronounced increase in

2 minority electoral power, including Latino representation. ‘Even

3 in districts where the minority group is one—third or less of a

4 district's electorate, minority candidates previously

5 unsuccessful in at—large elections have won district elections.

6 Florence Adams, Latinos and Local Representation: Changing

7 Realities, Emerging Theories (2000), at 49-61.
8

9 94. The particular demographics and electoral experiences of

10 Santa Monica suggest that the seven—district plan would

11 similarly result in the increased ability of the minority

12 population to elect candidates of their choice or influence the

13 outcomes of elections. Mr. Ely’s analysis of various elections

14 shows that the Latino candidates preferred by Latino voters

15 perform much better in the Pico Neighborhood district of Mr.

16 Ely’s plan than they do in other parts of the city — while they

17 lose citywide, they often receive the most votes in the Pico ‘

18 Neighborhood district. The Latino proportion of eligible voters

19 is much greater in the Pico Neighborhood district than the city

20 as a whole. In contrast to 13.64% of the citizen—voting-age-

21 population in the city as a whole, Latinos comprise 30% of the 4

3: 22 citizen-voting—age—population in the Pico Neighborhood district.
IT 23

‘J 24 That portion of the population and citizen—voting-age—population

25 falls squarely within the range the U.S. Supreme Court deems to

be an influence district. Georgia V. Aschcroft (2003) 539 U.S.
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1 461, 470-471, 482 (evaluating the impact of “influence

2 districts,” defined as districts with a minority electorate “of

3 I _ I I .
V between 25% and 50%.”) Testimony established that Latinos in

4 . . . . - . .
the Pico Neighborhood are oliticall or anized in a manner thatP Y 9

5
would more likely translate to e uitable electoral stren th.q 9

6
Testimony also established that districts tend to reduce the

7

campaign effects of wealth disparities between the majority and
8

minority communities, which are pronounced in Santa Monica.
9

95. Thou h iven the o ortunit to do so, Defendant did not10 9 9 PP Y

ro ose a remedy. The six—week trial of this case was not
11 p p

bifurcated between liabilit and remedies. Thou h Plaintiffs

13 presented potential remedies at trial, Defendant did not propose '

14 any remedy at all in the event that the Court found in favor of

15 Plaintiffs. On November 8, 2018, the Court gave Defendant

16 another opportunity, ordering the parties to file briefs and

17 attend a hearing on December 7, 2018 “regarding the

18 appropriate/preferred remed for violation of the [CVRA]."”Y

19 ‘

20

“v 21 13 The schedule set by this Court on November 8, 2018 is in line with what
f§ other courts have afforded defendants to propose a remedy following a
£3 determination that voting rights have been violated. Williams v. City of
kg 22 Texarkana (W.D. Ark. 1992) 861 F.Supp. 756, 767 (requiring the defendant to
:3 submit its proposed remedy 16 days after finding Texarkana’s at—large
5g 23 elections violated the FVRA), aff’d (8“ Cir. 1994) 32 F.3d 1265; Larios V.

' Cox (N.D. Ga. 2004) 300 F.Supp.2d 1320, 1356-1357 (requiring the Georgia

24 legislature to propose a satisfactory apportionment plan and seek Section 5 -
preclearance from the U.S. Attorney General within 19 days); Jauregui v. City

25 of Palmdale, No. BC483039, 2013 WL 7018376 (Aug. 27, 2013) (scheduling

remedies hearing for 24 days after the court mailed its decision finding a
violation of the CVRA).
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1 Still, Defendant did not propose a remedy, other than to say

2 that it prefers the implementation of district-based elections

3 over the less—common at-large remedies discussed at trial.

4 Where a defendant fails to propose a remedy to a voting rights

9 5 violation on the schedule directed by the court, the court must

6 provide a remedy without the defendant's input. Williams V.

7 City of Texarkana (8”‘Cir. 1994) 32 F.3d 1265, 1268 (“If [the]

8

A 9 appropriate legislative body does not propose a remedy, the

10 district court must fashion a remedial plan.”); Bone Shirt v.

11 Hazeltine (D.S.D. 2005) 387 F.Supp.2d 1035, 1038 (same).

12 96. Defendant argues that section 10010 of the Elections Code

13 constrains the Court's ability to adopt a district plan without

14 holding a series of public hearings. On the contrary, section

15 10010 speaks to what a political subdivision must do (e.g. a

15 series of public hearings) in order to adopt district elections

17 or propose a legislative plan remedy in a CVRA case, not what a

18 court must do in completing its responsibility under section

19 14029 of the Elections Code to implement appropriate remedies

20 tailored to remedy the violation. Defendant could have .

21 .. . . .. .
:3 22 completed the process specified in section 10010 at any time in

g the course of this case, which has been pending for nearly 3 ‘

23
E” 24 years. Even if Defendant had started the process of drawing

25 districts only upon receiving this Court's November 8 Order (on

November 13), it could have held the initial public meetings

-68-



)  0 0 4
1 required by section 10010(a)(1) by November 19, and the A

2 additional public meetings the week of November 26, completing

3 the process in advance of its November 30 remedies brief. To

4 the Court's knowledge, even at the time of the present statement

5 of decision, Defendant has failed to begin any remedial process

6 .
of its own.

7

97. In order to eliminate the taint of the illegal at—large
8

9 election system in this case, in a prompt and orderly manner, a

10 special election for all seven council seats is appropriate.

11 Other courts have similarly held that a special election is —

12 appropriate, where an election system is found to violate the

13 FVRA. Neal, supra, 837 F.2d at 632-634 (“[o]nce it was

- 14 determined that plaintiffs were entitled to relief under section

15 2, W the timing of that relief was a matter within the

_ 15 discretion of the court.”); Ketchum, supra, 630 F.Supp. at 564- I

17 566; Bell v. Southwell (5th. Cir. 1967) 376 F.2d 659, 665

18 (voiding an unlawful election, prohibiting the winner of that

19 unlawful election from taking office, and ordering that a

' 20 special election be held promptly); Coalition for Ed. in Dist.

g 21 One V. Board of Elections of City of N.Y. (S.D.N.Y. 1974) 370

:3 22 F.Supp. 42, 58, aff'd (2nd Cir. 1974) 495 F.2d 1090; Tucker V.
s:;“ 2

‘p 2: Burford (N.D. Miss. 1985) 603 F.Supp. 276, 279; Arbor Hill

l 25 Concerned Citizens v. Cnty. of Albany (2d Cir. 2004) 357 F.3d

260, 262-63 (applauding the district court for ordering a
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1 special election); Montes y. City of Yakima (E.D. Wash. 2015) -

2 2015 WL 11120964, at p. 11, (explaining,that a special election

3 is often necessary to completely eliminate the stain of illegal

4 elections). As the Second District Court of Appeal held in

5 Jauregui, “the appropriate remedies language in section 14029

6 extends to [remedial] orders of the type approved under the

7 federal Voting Rights Act of 1965,” Jauregui, supra, 226
8 .

9 Cal.App.4th at 807, so the logic of the courts for ordering

10 special elections in all of these cases is equally applicable in

11 this case.

12 98. From the beginning of the nomination period to election ’

13 day, takes a little less than four months.

14 https://www.smvote.org/uploadedFiles/SMVote/2016(1)/Election%20C

15 alendar_website.pdf. Based on the path this Court has laid out,

15 a final judgment in this case should be entered by no later than

17 March 1, 2019. Therefore, a special election — a district—based

18 election pursuant to the seVen—district map, Tr. Ex. 261, for

19 all seven city council positions should be held on July 2, 2019.

20 The votes can be tabulated within 30 days of the election, and

g 21 the winners can be seated on the Santa Monica City Council at A

$2 22 its first meeting in August 2019, so nobody who has not been 2
ii" 23

‘W 24 elected through a lawful election consistent with this decision

25 may serve on the Santa Monica City Council past August 15, 2019.

Only in that way can the stain of the unlawful discriminatory

-70- _



O ‘ O

1 at—large election system be promptly erased.

2 CONCLUSION

3 99. Defendant's at—large election system violates both the CVRA

4 and the Equal Protection Clause of the California Constitution.

5 100. Accordingly, the Court orders that, from the date of

6 judgment, Defendant is prohibited from imposing its at—large

7 election system, and must implement district—based elections for
8

9 its city council in accordance with the seven—district map

10 presented at trial. Tr. Ex. 261.

11 CLERK TO GIVE WRITTEN NOTICE. I

12 IT IS so ORDERED. ‘ '

13 DATED: February 13, 2019 I

14

15 I o/16 /(II/./ I /, /

ETTE M. PALAZUES
18 »UDGE OF THE SUPERIOR COURT

19 I

20 .

§§ 21

22
23‘

24 ‘

25 i A
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